
UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF VIRGINIA

Alexandria Division

TECSEC, INCORPORATED,

Plaintiff

v.

1 L

JUN 25 2010

CLERK U.8. DISTRICT COURT

INTERNATIONAL BUSINESS MACHINES

CORPORATION, et ai,

Defendants

Case No. 1:1 Ocv 115

(LMB/TCB)

J

ORDER GOVERNING THE PRODUCTION

OF ELECTRONICALLY STORED INFORMATION

Upon consideration of the parties' submissions and proposals to govern the production of

electronically stored information ("ESI"), for good cause shown and it otherwise appearing

proper to do so, its is hereby

ORDERED that the following procedures govern the production of ESI:

1. Production. The format of ESI production (except for production of Source

Code, which is separately addressed in the Stipulated Protective Order) shall be as follows:

a. Format. AH data, files, and communications that, in the ordinary course

of business, are recorded in electronic media (including, but not limited to, electronic mail and

attachments, word processing files, and spreadsheets) should be produced in .tif format with

corresponding load files, but may be produced in native file format or in .pdf format if

appropriate.

b. Production Numbers and Designations. Electronic documents will be

marked with appropriate production numbers and confidentiality designations, including if such
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electronic documents are produced in native format, either within such document or upon the

medium in which such document is produced.

c. Specific Format Request. A party having a particular need for certain

documents or categories of documents to be produced in native format or with metadata

preserved (e.g., Excel spreadsheets and PowerPoint presentations) may request that manner of

production, and the parties shall meet and confer to accommodate such requests. Should the

parties fail to agree, the Requesting Party may seek relief from the Court for good cause shown.

d. Production of Non-ESI Documents. All data, files, and communications

that, in the ordinary course of business, are recorded in other media (microfiche, paper, etc.) shall

be produced in .tiff format with corresponding load files or in .pdf format.

e. Production Media. Unless otherwise agreed, ESI shall be produced on

hard drive, compact disc (CD), or digital versatile disc (DVD) media.

2. E-MAIL MESSAGES (AND ASSOCIATED ATTACHMENTS). The Court finds that the

review of emails in this case will be unduly burdensome unless a search protocol is implemented

to narrow the universe of email (and attachments) subject to review and production. The search,

review, and production of email (and associated attachments) shall proceed as follows:

a. Topics. For the purpose of preliminary identification of custodians and

keyword search terms, each party requesting discovery (the "Requesting Party") will provide a

list of proposed topics about which it seeks email communications to the party producing

discovery (the "Producing Party"). Each topic must be encompassed by a discovery request

previously propounded to the Producing Party by the Requesting Party and must be narrowly

tailored by the Requesting Party. If there is a dispute, the Requesting Party and the Producing

Party must meet and confer regarding the scope of the topic. If no agreement is reached, either
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party may submit the matter to the Court. If a party believes that additional topics for email

searching are necessary, it must apply to the Court and make a showing of good cause.

b. Custodians. Once the parties have agreed upon, or the Court has clarified

the scope of, the topic(s) about which email is being sought, the Producing Party will identify the

custodians who are most likely to have emails responsive to each of the topics provided by the

Requesting Party.

c. Search Terms. The Producing Party will also provide the Requesting

Party with proposed keyword search terms devised to capture email documents responsive to the

topics identified by the Requesting Party, while limiting the set of resulting documents to a

reasonable volume.

d. Meet and Confer. The Requesting Party and the Producing Party will

then meet and confer regarding the identified custodians and search terms and will attempt

through these negotiations to come up with a final list of custodians and search terms that meet

the parties' respective needs. If no agreement is reached, either party may submit the matter to

the Court.

e. Search. Once the parties have agreed upon, or the Court has clarified, the

custodians and search terms, the Producing Party will run the search terms identified for a given

topic against the email of the custodians identified. If the yield of the search is unduly

voluminous, the Producing Party may stop the process, promptly meet and confer with the

Requesting Party to refine the search (as provided below), and promptly seek Court intervention

if needed.

f. Optional Review Prior to Production. The Producing Party may at its

option, but need not, review the search results for responsiveness to the Requesting Party's
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topic(s) and will produce all identified (or, in the case of a post-search responsiveness review,

responsive) non-privileged emails, and attachments, to the Requesting Party. If, during the

optional review of the search results, the Producing Party identifies an email that is not

responsive to the topics sought by the Requesting Party, but is responsive to other discovery

requests propounded by the Requesting Party, the Producing Party will produce each such non-

privileged email, and attachments, subject to the objections set forth in the Producing Party's

responses to the discovery requests and any agreements reached in the parties' meet-and-confer

process. In the event that a Producing Party chooses to produce identified documents without a

post-search responsiveness review, and to preserve its "claw back" rights, the Producing Party

may designate all such documents as HIGHLY CONFIDENTIAL - ATTORNEY'S EYES

ONLY, subject to the Requesting Party's right to seek declassification of those ESI materials

pursuant to the terms of the Stipulated Protective Order.

g. Refining the Keyword and Custodian Search. Once the search results

have been produced, the parties will meet and confer to refine the search terms or custodians, or

both to determine if the search results are unduly voluminous or insufficient. After the meet and

confer, either party may apply to the Court for relief for good cause shown.

h. Completion of Production. A Producing Party's obligation to conduct a

reasonable search for email and attachments in response to a Requesting Party's discovery

requests shall be deemed to be satisfied by producing non-privileged email and attachments

identified by utilizing the search protocol described herein, absent a post-search review.

i. Non-duplication: Pursuant to Rule 34(b)(2)(E)(iii), the search, review,

and production of email (and associated attachments) as outlined above need not pursue
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documents that can be ascertained through other ESI sources or which would be redundant of

sources other than email.

3. Claw-Back. The productions of ESI are subject to the parties' rights under the

Stipulated Protective Order, the practices of this Court, Rule 26(b)(5), and Evidence Rule 502, to

request the return of inadvertently produced ESI.

4. Modification. After an appropriate meet and confer, either party may apply to

the Court for relief from or modification of this Order.

ENTERED this %3 da^efJune 2010.

Alexandria, Virginia ( A JlAAs~&- fsf

Buchanan

United States Magistrate Judge
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